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INTRODUCTION

On December 18, 2001, Circuit Judge Thomas J. Brown |11 issued an order and judgment
in consolidated Case Nos. CV 189-808CC and CV 189-809CC, which are presently before this Court on
apped, determining thet:

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that

Legd Savices of Eagern Missouri, Inc., Legd Aid of Western Missouri,

Inc., Mid-Missouri Legd Sarvices and Legd Savices of Southern

Missouri are designated as non-exdudve cy pres bendfidaries of the

resduary fundsinthis case

This December 18, 2001 Order of Judge Brown was issued after Judge Ward B.
Stuckey’s Order and Judgment of November 27, 2001, from which Appelant State Tressurer Nancy
Farmer has gopeded, but before Appdlant Farmer’ s goped had been filed.  Judge Brown recognized the
likelihood of gpped by Appdlant Farmer and stayed his Order of cy pres didribution of the resdud funds
until the gppdlate process was complete and Judge Stuckey’ s Order was thereby find.

Judge Brown's Order of cy pres digribution of resdud fundsto Legd Aid of Western
Missouri, Legd Savices of Eagern Missouri, Legd Sarvices of Southern Missouri and Mid-Missouri Legd
Savices (collectively “Legd Aid Organizations’) is not directly before this Court. The spirit of Judge
Brown'scy pres digribution is, however, before the Court in this gpped, asisthe aaility of any judgeto
meke acy pres ddribution of resdud dass fundswhich can no longer feesbly be digributed to members
of thedass

The Misouri Bar submits this brief on two limited issues



()  Thedodtrineaf cy pres digribution should be endorsed for dass funds such as
those before the Court in this gpped.
(2  Organizaionsuch asthe Legd Aid Organizations are proper cy pres redpients
of such resdud dassfunds
It isthe Missouri Bar's bdief thet if Appdlant Farmer’ s arguments are acoepted by this
Court, then cy presdigribution of dass fundswill effectivey be prohibited in Missouri. The Missouri Bar
asksthis Court to rgect such afinding and ingtead adopt, under gopropriate drcumdtances judidd cy pres
digtribution of resdud dassfunds.
ARGUMENT
l.
Adoption of Appellant Farmer’s Arguments Would Effectively Prohibit Cy Pres
Distribution of Residual Class Fundsin Missouri.
Appdlant Farmer’ sbadc aaguments are:
(1))  Thedassfundinthiscase (the*Fund’) isintangible property hed by the Circuit
Court of Cole County to be daimed piecemed by any member of a dass of
potentid recipients. Appdlant’ sBrief & Argument 11.
2 If after five years any pat of the Fund is undamed, it becomes abandoned
property pursuant to the Uniform Didribution of Undaimed Property Act. 1d.
(3)  Any pat of the Fund which is deemed “ abandoned property” must be reported

and turned over to the State Treasurer. 1d.



To this point, Appdlant Farmer’ s arguments, whetever their merit, seek to determine the control of the
money in adassfund after the fund has exiged for five years Once such money in adassfund istuned
over to the State Treesurer, that money would ether be daimed by the members of the dass or be
depadited inthe Sate sgeneard fund. Appdlant’ s Brief & Argument |. No judicid goplication of cy pres
could occur.

Additiond arguments of Appdlant Farmer, however, would prohibit any cy pres
digribution of money inadassfund a any time. Appdlant Farmer argues that once such adassfund is
cregted, the trid judge loses dl ability to issue additiond orders as to who can or cannot receive money
fromthefund. Appdlant' sBrief a Argument VIII. Appdlant Farmer further argues thet once money in
such afund has been deamed abandoned, that money and any interest that has been earned on that money
a any time mugt be reported and turned over to the State Treesurer. Appdlant’ s Brief & Arguments|l and
[1l. Fndly, asdemondrated in Nancy Farmer v. Byron L. Kinder et al., SC84328; Cole County
Case No. 01CV 324800, Appdlant Farmer’ s postion isthat if such money and interest are not reported
and turned over to the State Treesurer, then any judge failing to do o will be persondly lidble for the totd
amount of the funds and interegt involved.

If such arguments are acogpted by this Court, then no judge credting or implementing a
dassfund, such asthe Fund before this Court, will be able to goply the cy pres doctrine to these funds.
Such ajudge would be forced to maintain such adass fund for five years, and then tun the resdud fund
over to the State Treesurer. If the judge digributed any of the money in such afund by cy pres prior to
the expiration of the five-year period, then that judge would need to dedlare the money undidtributable to

the origind dass members and desgnate new recipients, which Appdlant Farmer argues would be
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improper. Appdlant’sBrief a Argument VIII1. Such ajudge would then risk aruling thet efter five years
the fund money digributed by cy pres would be found to be abandoned property. Appdlant’s Brief a
Argumert 11. Such ajudge would then be a risk by Appdlant Farmer’ sargument to persondly repay dl
of the money didributed by cy pres.

.
TheTrial Court Hasthe Discretion to Equitably Disburse Money Remainingin Class
Litigation Fundsand IsUniquely Situated to Do So.

The god in the cregtion of any dassfund isto do judice Thetrid court must weigh dl
evidence before it and determine by what remedy judtice can be best sarved.  Because of its intimete
involvement with the evidence in the underlying action, and in the cregtion of the remedly, thetrid court is
uniqudy Stuated to determine if the created remedy is working properly, and to entertain dternetive
remedies

As often noted, it is common for funds created as areult of dass action litigetion to have
money remaining in the funds ater payment of dl ressonadly identifisdledams See, e.g., In Re Motor
Sports Merchandise Antitrust Litigation, 160 F. Supp. 2d 1392, 1393 (N.D. Ga 2001), and
Jonesv. National Distillers, 56 F. Supp. 2d 355, 356 (SD.N.Y. 1999). Consequently, it isimplicit
in the cregtion of any such fund thet some money may remain which must be disbursed by the Court. The
trid court retainsjuridiction over such afund until thetrid court has determined how dl remaining money
in the fund isto be completdy disbursad. Jones, 56 F. Supp. 2d a 356-357 (20 years efter cregtion of
fund, the court dill hesjuridiction to ditribute remaining money in fund); Powell v. Geor gia-Pacific

Corp., 843 F. Supp. 491, 495 (W.D. Ark. 1994) citing Beecher v. Able, 575 F.2d 1010, 1016 (2d Cir.
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1978) and In Re Agent Orange Product Liability Litigation, 611 F. Supp. 1396, 1402 (E.D.N.Y.
1985). See also Van Gemert v. The Boeing Co., 739 F.2d 730 (2d Cir. 1984). Itisthetrid court's
regponsihility to determinewhenit isno longer feesble to atempt to disurse money to identifisle members
of adass and thetimewhen dl remaining money in the fund should be disbursed by other means Jones,
56 F. Supp. 2d & 356-357, citing 2 Herbert B. Newberg and Alba Conte Newber g on Class Actions,
8105, a 10-38 (3d ed. 1992). See also Van Gemert, supra.

Because remaining money in dass litigation funds is a frequent occurrence, a substantid
body of law has developed as to how courts should disburse such money. In Re Motor Sports
Merchandise Antitrust Litigation, 160 F. Supp. 2d a 1393. Although avaiegy of recipientsfor such
disbursements have been chasen by courts, the common threed in these decisonsiis that, absent spedific
languege in the judgment or settlement causing areation of the fund as to how remaning money in the fund
isto be ultimatdly disoursed, the trid court has broed discretion to equitably disburse such remaining money.
Van Gemert, 739 F.2d a 737; In Re Motor Sports Merchandise Antitrust Litigation, 160 F.
Supp. 2d at 1393-1394; Jones, 56 F. Supp. 2d a 357; Powell, 843 F. Supp. at 495.

If money remainsin adass litigation fund after dl reasonably identifigble recipients have
been found, then the court must employ equitable principles to determine what is the best use for such
money to accomplish the origind gods of the award. “[E]quitable remedies are agpecid blend of what is
necessaty, what is fair, and what is workable” Van Gemert, 739 F.2d a 737, citing Lemon v.
Kurtzman, 411 U.S 192, 200 (1973). Thetrid court is the forum mogt familiar with the underlying

litigation creating dass litigation funds and with the ressonsfor the award of money in thet litigetion. Inthose
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dtuations where there is money remaining in adass litigation fund, the trid court should be given broed
discretion in determining how such money should bedisbursed. 1d. Asthecourt in Van Gemert Stated:

The ariticd determining factor here, however, isthet trid courts are given

broad discretionary powers in shaping equitable decrees. “[E]quiteble

remedies are agpedid blend of what is necessary, what isfair, and what

is workeble” Lemon v. Kurtzman, 411 U.S. 192, 200 (1973)

(footnotes omitted). Appdlate review isnarrow. 1d. We bdievethat this

prindple should gpply to equitable decressinvalving the digtribution of any

undamed dassadtion fund. 1d.

1.
TheEquitable Powersof the Court Warrant the Application of Cy Pres Principlesto the
Distribution of Residual Class Funds.

Thecy pres doctrine ariginated as amethod of farly digributing tetamentary chariteble
gftsthet otherwisewould fail. This eguitable doctrine dlows bequeathed moniesto be goplied to a“ next-
bet” usein stuaionswherethe gift sorigind purposefals Nadie A. Dgalas, Note, The Consumer
Trust Fund: A Cy Pres Solution to Undistributed Funds in Consumer Class Actions, 38
HadingsL.J. 720 a 730. Thisremedy, however, has not been limited to traditiond trust funds Rather,
the cy pres dodtrine has been extended to Stuaions in which funds remain ater distribution in dass adtions
or other types of representative litigation. See Newberg on Class Actions, 8 10.17. In such Stuations,
date and federd courts have exeradsed broad discretion in determining how to put the undigtributed portion
of thefund to its“next bes” ue. See, e.g., Jones, 56 F. Supp. 2d at 359.
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Although no reported Missouri date court deciSon has expresdy adaressed the ditribution
of undaimed litigation funds under the cy pr es doctrine, such adigtribution would be condstent with well-
established Missouri law. Missouri courts have long-recognized the common law dodtrine of cy pres. See
Comfort v. Higgins, 576 SW.2d 331, 336-37 (Mo. banc 1978); Ramsey v. City of Brookfield,
361 Mo. 857, 237 SW.2d 143, 145-146 (1951); Pilgrim Evangelical Lutheran Church v.
Lutheran Church—Missouri Synad Foundation, 661 SW.2d 833, 840 (Mo. Ct. App. 1983).

Moreover, under Missouri law, cy pres digributions of resdud dasslitigation fundsare
conggtent with common law principles of equity. The trid court in this case hes created a vehide for
payment to damantswhich is essartidly atrugt fund, the remaining bendfidaries of which cannat be found.

See, e.g., Ramsey, 237 SW.2d a 145 (“No particular words are required to cregte an express trust
not even thewordstrust or trustee need be usad’); Yeager v. Johns, 484 SW.2d 211, 213 (Mo. 1972)
(“No particular words are required to create an express trugt; equity need only to ascertain the intention
of the cregtor of the purported trust”). Missouri law dearly empowers courts to goply the doctrines of
equity to trugts other then tetamentary chaitable gifts Whan v. Whan, 542 SW.2d 7, 11 (Mo. Ct.
App. 1976) (Court determined contract created an express trust and entered equitable orders regarding
the expresstrugt). Asthe Court in Whan dtated:

It haslong been the law in this Sate thet courts of equity have inherent jurisdiction

over express trudts [ctations omitted], and they may take dl nesdful Seps to

prevent falure of trugts[dtations omitted)].

Id. Conssquently, Missouri courts should be dlowed, through therr traditiond powers to do equity, to
aoply cy pres princplesto digribution of resdud dasslitigation funds

12



V.
Public Policy Goals of Disgorgement and Deterrence Warrant the Application of Cy
Pres Remediesto the Distribution of Settlement or Litigation Funds.

In addition to the equitable powers of the court inherent in trugts, public policy concerns
warrant the goplication of cy pres prindplesto the digribution of settlement or litigation funds Cy pres
digtribution mechaniams save three god's of fundamentd importance to the issue of settlement or litigation
fund digribution. Dgalas supra, a 740. Frg, the defendant is disgorged of dl illegdly abtaned profits
because the entire amount recovered can be digtributed, leaving nothing to revert to the defendant. 1d.
Second, such mechaniams provide compensation to the maximum number of dass members by the neture
of its“ next-best” use goplication. 1d. Therefore, even if some dass members cannat be located, remaining
funds can be digributed in a manner bendficid to aosantee dass membears Findly, courts will be more

likdy to certify consumer dass actions dnce the didribution of recovered funds becomes a more

managegble task. 1d.

Beyond saving asauseful todl for framing the digtribution of settlement or litigation funds
cy pres prindples and recovery methods should dso be utilized in the distribution of undaimed settlement
or litigation funds Because dass membarsin some goprediable numberswill die, move during the pendency
of a caxe, or otherwise cannot be located a the time of distribution, an unditributed resdue of the
sdtlement or litigation fund will dmaost dways exis. Numerous courts, therefore, have employed the cy
pres doctrine to digribute undaimed settlement or litigation funds to charitable, educationd and legd
organizations i.e, its“next-bex” use. Superior Beverage Co. v. Owens lllinois, 827 F. Supp. 477
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(N.D. 111. 1993) (over $2 million of undaimed funds distributed to various organizations induding Public
Interest Law Initiative, Universty of Chicago Mandd Legd Aid Clinic, Legd Aid Bureau of United
Charities, Chicago Volunteer Legd Services and Nationd Associaion for Public Interest Law); In Re
Motor Sport Merchandise Antitrust Litigation, 160 F. Supp. 2d 1392 (digtribution of over $2
million in undaimed satlement funds to charities providing hedlth care, child assistance programs, alawyer’'s
philanthropic foundation and two legd ad services the Atlanta Legd Aid Society and Georgia Legd
Savices Program); Jones, 56 F. Supp. 2d 355 (didribution of undamed fundsto Legd Aid Sodiety Civil
Divison); Powell v. Georgia-Pacific Corp., 119 F.3d 703 (8" Cir. 1997) (court used residud
proceeds from a dass action to fund scholarship programs); In Re Folding Carton Antitrust
Litigation, 557 F. Supp. 1091 (N.D. I1l. 1983), aff' d in part, rev'd in part, 744 F.2d 1252 (7" Cir.
1984) (court of gppeds uggested that funds be digtributed to federd judicid center; however, trid court
on remand dected to use funds to finance fdlowship program to give young lawyers opportunity to work
a public interest organizations and provide legd sarvices to the pooar); Drennan v. Van Ru Credit
Corp., 1997 U.S Dig. LEXIS 7776 (N.D. 1ll. 1997) (digtribution of undamed fundsto Mid-Minnesota
Legd Assstance Foundation) (Appendix A-2); In Re Three Mile Island Litigation, 557 F. Supp. 96
(M.D. Pa 1982) (payment made to newly formed foundation to sudy biologicd effects of radigtion
exposures from nudear plant accident); West Virginia v. Chas. Pfizer & Co., 314 F. Supp. 710
(SD.N.Y. 1970) (undamed settlement funds digtributed to Sates for public hedth purposes); Ohio
Public Interest Campaign v. Fisher Foods, 546 F. Supp. 1 (N.D. Ohio 1982) (unused food

cartificates to be given to organizations that feed the needy); Liebman v. J.W. Petersen Coal & Oil
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Co.,63FRD. 684 (N.D. Ill. 1974) (undaimed funds given to Legd Assstance Foundation and Lawyers
Committee for Civil Rights Under Law).

Sae and federd courts, therefore, have employed cy pres remediesto enaure that public
policy gods of disgorgement of illegally obtained profits and deterrence of unlawful conduct are redlized.
Misouri has amilar aspirdions. As such, Missouri Sate courts should have the discretion to employ ¢y

pres remedies to the distribution of settlement or litigation funds?

2 Although theindgant case presents an issue of fird impresson for Missouri Sate courts, & leest two
Missouri federd courts have avarded resdud funds from dass actions to legd sarvices offices See
Brockman v. Overland Park Automotive Co., Case No. 97-0462 (W.D. Mo. Oct. 4, 2001)
(Appendix A-5) (residud proceeds digtributed between Legd Aid and the Nationd Consumer Law
Center). Granthamv. J.L. Mason Group, Case No. 80-359 (E.D. Mo. Sept. 30, 1993) (Appendix

A-7) (portion of undamed sattlement funds distributed to Legd Services of Eastern Missouri).
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V.
In Consumer Rights Actions, Cy Pres Distributions to Consumer Advocacy groups,
L egal Services Programsor Government ProgramsLikely to Benefit ClassMembers
AreProper Equitable Remedies.

In consumer actions, the digtribution of the dameges awvarded to dl dass members can be
impracticd or impossble. Some dass members may have suffered smdl monetary losses, some may be
difficult to identify, Some may be hard to locate, some may choose nat to meke adam while athers Smply
will not cash ther settlement or damage checks |n these common Situetions, the creative use of ¢y pres
remedies can satidfy the “next-bes” use requirement by digributing resdue funds for the aggregate
prospective bendfit of dl dassmembers

Acrossthe United States, cy pres avards have frequently been used to fund advocacy
work on bendf of awide range of consumers. Consumer protection litigation advocacy and litigetion are
critica to the safeguarding of consumer rights. Many consumers would be unable to fund this essentia
litigation without assstance from one of the many not-for-profit consumer protection groups. Therefore,
courts have used cy pres remedies to didribute undamed ssttlement or litigation funds to consumer
advocacy groups legd sarvices programs or government programslikdly to bendfit dessmembears. Patrida
Sturdevant, usng the Cy Pres Doctrine to Fund Consumer Advocacy, 33-Nov Trid 80 (1997), citing
Superior Beverage Co., supra, (undamed funds in antitrust case didtributed to a number of legd
savices programs); In Re Motor Sport Merchandise Antitrust Litigation, supra, (undamed
consumer funds didtributed to two legd ad sarvices programs); Sate v. Levi Strauss & Co., 715P.2d

564 (Cd. 1986) (court gpproved cy pres digribution of fundsthat could not be digributed to consumers
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who had been overcharged); Sarr v. Fleet Fin., Inc., No. 9210-2314-06 (Ga., Cobb County Super.
Ct. Oct. 30, 1995) (digtribution of residue funds to establish Consumer Law Center of the South and to
provide funding for the Atlanta Legd Aid Sodety, anong ather groups); McClendon v. Security Pacific
National Bank, No. 613772-5 (Cd., Alameda County Super. Ct. June 28, 1996) ($855,000 residue
digributed to severd consumer advocacy groups); Patterson v. ITT Consumer Financial Corp., No.
936818 (Cd., San Francisco County Super. Ct. Sept. 19, 1996) (distribution of $1.1 million of undaimed
fundsto 10 legd services providers and consumer advocacy groups).

Courts and commentetors attempting to determine how best to equitably distribute money
remaning in dass settlement or litigation funds have conddered three other options besides cy pres
digribution: 1) pro rata digribution to dass members 2) reverson to defendant; and 3) escheet fundsto
agovernment body. In Re Motor Sports Merchandise Antitrust Litigation,160 F. Supp. 2d a
1393-13% citing Powell v. Georgia Pacific Corp., 843 F. Supp. 491, 495 (W.D. Ark. 1994);
Newberg on Class Actions 88 10.13 to 10.25. These remedies, however, are not gppropriate in
consumer rights actions.

Frd, pro rata ddribution to identifisble dass membas rewlts in thar
over-compensation.  Although such an gpproach sucoeeds in disgorging illegaly obtained profits and
Oetarring unlawvful pradtices, its compensatary effect is equitable only when dmog dl dass members come
forward to share the recovery. Kerry Barnett, Note, Equitable Trusts: An Effective Remedy in
Consumer Class Actions, 96 Yde L.J. 1591, 1600 (1987). In consumer actions, however, alarge
number of absentees are dwaysto be expected. The more aosentee partiesthere are, the more inequitable

this method becomes
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Second, reverson to the defendant runs counter to the public palicy gods of disgorgement
and detarence. Didributing residud funds to defendants would reward them for their unlawful and unfair
practices.

Third, eschest to the government is an equitable remedy of “last resort. . . whereamore
precise remedy cannot befound.” Levi Srauss & Co., 715 P.2d a 572-573. The problem with such
aremedy isthat any direct benefit to injured dass members may be trivid snce thereis alack of control
over govanmentd uedf theefunds See Democratic Central Comm. v. Washington Metro Area
Transit Comm’' n, 84 F.3d 451, 456 (D.C. Cir. 1996) (because escheat gpproach “provides the least
focused compensation to theinjured dass it is usad only when amore precise method cannot be found”).

Therefore, such a digtribution would not beer a sufficiently dose rdaionship to the intended use of the
funds i.e. to compensate consumers and advance consumer rights. Accordingly, cy pres digribution is
the gppropriate equitable remedy in consumer based actions.

In theingant casg, alitigation fund was created to didtribute moniesto individud teephone
cugtomers who were overcharged by Southwestern Bdl.  After identifidble individud customers were
refunded moniesthey were overcharged, a portion of the fund remained undamed. Appdlant’s Siatement
of Facts Therefore, thetrid court should have the equitable power to mke cy pres digributions of the
resdue to organizations thet engage in consume protection litigation. The Missouri Bar repectfully submits
thet the Legd Aid Organizations are such organizations

VI.
Legal Aid of Western Missouri, Legal Servicesof Eastern Missouri, L egal Services of

Southern Missouri and Mid-Missouri Legal Services Are Appropriate Recipientsof Cy
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Pres Remedies Distributing Residue Funds From Class Action and Other
Representative Litigation.

The Legd Aid Organizetions are nonprofit organizations thet provide free avil legd
assdance to low-income dients The Legd Aid Organizations provide legd sarvices free of charge for
more than 800,000 Misouri resdents through a combination of federd, Sate, and locd government
funding. Unfortunatdly, funding for such Legd Aid Organizations faces an uncartain future

The Legd Aid Organizations handle cases asssting low-income dients with various legd
needs ranging from evictions and homdesness to consumer problems.  In addition, the Legd Aid
Organizaions 1) provide community education presentations, 2) prepare handoooks, pamphlets, and
brochures on legd issues, and 3) operate a number of goedcid projects, induding the Children's Legd
Alliance, Medicaid Managed Care Advocacy, Immigration Law and the AIDS projects

The Legd Aid Organizations address important consumer and public utility issues and
continue to be advocates on behdf of low-income households regarding utility policies and procedures
Unfortunatdy, these Legd Aid Organizations must turn down numerous other consumer/utility cases due
to alack of funding.

Additiond funding would dlow these Legd Aid Organiztions to nat only maintain their
present leve of consumer protection litigation and advocacy but aso to take on those cases they otherwise
would be forced to turn down. The Legd Aid Organizations dearly advance and protect consumer rights
through litigation and advocacy. As discussad above, numerous courts have employed cy pres remedies
to didribute undaimed consumer settlement or litigation funds to such legd ad orgenizations See, e.g.,
Superior Beverage Co. v. Owens lllinois, supra, and accompanying cases. Accordingly, The
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Missouri Bar respectfully submitsthet the Legd Aid Organizationswould be excdlent candidatesfor acy
pres didribution of a portion of the Fund in question.

CONCLUSON

For the reasons st forth above, The Missouri Bar respecifully requedts thet this Court
uphold the goplication of the ¢y pres dodtrineto disoursement of residud dass funds such asthose before

the Court.
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